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1. Legal Roundup
2. One dad’s fight just to see his own sick son

ABOUT ICoN

The Informational Corrlinks Newsletter (ICoN) provides a variety of legal, treatment, activism news & practical info for incarcerated SOs via CorrLinks email. Submissions, questions & requests to be added to the ICoN mailing list or previous editions of the ICoN can be sent via CorrLinks to iamthefallen1@yahoo.com (provided there is no charge) or by mail to Once Fallen, c/o Derek Logue, 8258 Monon Ave. #3, Cincinnati OH 45216. Please allow up to 8 weeks for “snail mail” responses. Our focus is on SO laws; we don’t advise or assist on appeals, sentencing issues, or non-SO news or issues like people-finding/penpal services. Questions via Corrlinks regarding ICoN should be addressed in a separate email, not a direct reply to the ICoN email. 

LEGAL ROUNDUP

IL - People v. Pepitone, 2018 IL 122034 (IL Sup Ct, 5 Apr 2018): Upheld conviction of RC for entering prohibited park; used “rational basis test,” which merely relies on a “rational” basis for passing a law without the requirement a law is narrowly tailored. The Court found that “The legislature’s judgments in drafting a statute are not subject to judicial fact finding and ‘may be based on rational speculation unsupported by evidence or empirical data’… If there is any conceivable set of facts to justify the statute, it must be upheld… The problem for the defendant is that, regardless of how convincing that social science may be, ‘the legislature is in a better position than the judiciary to gather and evaluate data bearing on complex problems.’” In other words, the Court does not care about the facts. In this case, numerous studies debunking the high recidivism rate was presented, but the courts rejected these studies by referring to the legislature rather than by science. Reason Magazine reports, “The decision, written by Justice Mary Jane Theis, shows how fear overrides logic in dealing with sex offenders and how toothless ‘rational basis’ review can be, allowing legislators not only to draw their own judgments but to invent their own facts…In this case, both the legislature and the judiciary have assumed crucial facts that simply are not true, as far as we can tell based on all of the research that has been done during the last few decades. Theis is saying laws should nevertheless be written and upheld based on those demonstrably false assumptions until legislators decide to gather data. Call that whatever you want, but it surely is not rational.”

VT- State v. Yetha L. Lumumba, 2018 VT 40 (VT Sup Ct., 6 Apr 2018): Ruled the state cannot uniformly declare pornography off-limits to SOs. The decision does allow a SO’s probation to include such restrictions, but only if they are deemed specifically appropriate to the individual offender. (It may be worth noting a number of probation conditions were struck by the courts, but for the sake of brevity, I’m focusing on this particular case

IA- Case No. 16-1732:  In re the Detention of Nicholas Wygle, & Case No. 16-2141:  In re the Detention of Ronald Tripp (13 Apr 2018): The IA Sup Ct ruled two men could not be civilly committed. The court concluded state law only allows officials to commit sexual predators if they're "presently confined" or if they commit another sex-related crime. Wygle had not committed another crime and the court concluded being in a residential facility is not the same as being presently confined. In the second case, Tripp will be released from civil commitment after the court ruled his case should have been dismissed. The justices concluded the state lacked evidence to show Tripp committed another sex-related crime that justified civil commitment. "Preventive detention is very limited in American law because it is seen as antithetical to fundamental liberty interests and the presumption of innocence," wrote Justice Brent Appel in the Iowa Supreme Court's majority opinion Friday in Wygle's case. He said sexually violent predator statutes "threaten to deprive individuals of what from time immemorial has been the weightiest of interests — the interest in individual liberty." He said the vague and flexible standards of the statutes allows, if not encourages, "a better-safe-than-sorry approach" of locking up sex crime violators indefinitely. Both cases were decided by a split 4-3 decision. Justice Edward Mansfield wrote dissenting opinions in both. In the Wygle case he said a person in a residential facility should be considered to be in custody and the court should have upheld his civil commitment proceeding. In Tripp's case he said there was substantial evidence that Tripp committed another sex-related crime in 2013 by groping a woman and the court should have sent his case back to district court for a trial to prove the groping met the definition of a sex-related crime that qualified him for civil commitment as a sexually violent predator. [Source: AP]

NJ - State of New Jersey in the Interest of C.K. (A-15-16) (077672):Ruling from the unanimous NJ Sup Ct says new studies on SOs, and obvious perceptions about juvenile immaturity and impulsivity, suggest that lifetime punishment for this population does more harm than good. “Indeed, categorical lifetime notification and registration requirements may impede a juvenile’s rehabilitative efforts and stunt his ability to become a healthy and integrated adult member of society,” Justice Barry Albin wrote for the seven-person court.

TX – Ex Parte: Jordan Jones, Docket # 12-17-00346-CR (TX 12th Appeals Ct, 18 Apr 2018): Ruled that a law banning “revenge porn” (posting nude images of ex-lovers on the internet) is unconstitutional because of its broad-based content restrictions that infringe on free speech.

MN – Limmer, a Republican from Maple Grove, proposed SF3673, which would establish a higher standard for SOs and people committed as mentally ill and dangerous who are seeking an unconditional release. The proposal comes in direct response to a court decision earlier this year that permitted the full discharge of a 51-year-old SO, Kirk A. Fugelseth, who has admitted to molesting more than 30 boys and girls and who was confined to the MSOP.

OK – Governor Mary Fallin signed the “Justice for Danyelle Act” on Tuesday, which will keep RCs from living within 2,000 feet of their victim’s home. The bill is named for Danyelle Dyer. The man who allegedly molested her had moved in right next door with his mother in what he said was a temporary arrangement. OK already has a 2000 ft residency restriction law in place.

IN - Douglas Kirby v. State of Indiana, 18S-CR-79 (IN Sup Ct, 27 Apr 2018): Post‐conviction relief is both limited and exclusive. It is available only within the strictures of the post‐conviction rules, and when the rules allow post‐conviction proceedings, relief generally cannot be pursued any other way. Here, the petitioner tried to use post‐conviction proceedings to challenge a statute barring him, as a serious SO, from school property. But that restriction is a collateral consequence of his conviction—and the post‐conviction rules generally allow challenges only to a conviction or sentence. While we thus affirm the denial of post‐conviction relief, we note that the post‐conviction rules do not bar the petitioner from pursuing his claim in a declaratory‐judgment action.

NY – People v Britton, SSM42mem18 (NY App Ct, 18 Apr 2018): The record supports the affirmed finding that defendant engaged in sexual intercourse, deviate sexual intercourse, or aggravated sexual abuse, warranting the imposition of 25 points under risk factor 2 in determining defendant’s risk level under the SO Registration Act. Contrary to defendant’s argument, his acquittal of charges at his criminal trial relating to such conduct, does not foreclose the hearing court from finding, by clear and convincing evidence, that he engaged in such acts. (see Reed v State of New York, 78 NY2d 1, 7-8 [1991]; see e.g. People v Headley, 147 AD3d 988, 988 [2d Dept 2017], lv denied, 29 NY3d 916 [2017]; People v Vasquez, 49 AD3d 1282, 1284 [4th Dept 2008]).

ONE DAD’S FIGHT TO SEE HIS OWN SICK SON

Stuart Yates recently won a court battle against the Children's Hospital of Wisconsin in Milwaukee.  Suffering in pain and severely ill, Kahlil Yates, 9, wants nothing more than to be comforted. "He can't understand why I can't be there all the time," said Stuart Yates. But Stuart was forced to leave his sick son's bedside on March 6 after he was kicked out of Children's Hospital -- told he had to leave because he was an RSO. "I've been a full-time dad and husband for the last 20 years. I paid my debt to society and my son shouldn't have to pay for it. It's been a very emotional time," Stuart Yates told Fox 6 in Milwaukee. 

The judge had granted a temporary visitation order to allow Stuart to see his son. Yates' attorney, Mark Weinberg, said he's allowed to have two hours of supervised visits three days a week. He is to provide the hospital with 24 hours advanced notice and a "guardian ad litem" will be appointed. "The judge is putting a lot of faith in the guardian ad litem to make the determination about A) the best interest of the child and B) either increasing or decreasing the length of these visits," said Weinberg. For Stuart Yates, who hasn't been able to see his child in nearly a month -- these stipulations are a good start. "We have to look at things in a positive light, try to stay positive, in the moment -- and really try to get what's best for Kahlil," said Stuart Yates.

The boy has been in and out of the hospital his entire life. "Born one pound and a few ounces -- gastroschisis -- needed a stomach, a liver and pancreas," said Stuart Yates. With more surgeries and medical care in his future, this temporary order is vital.

On April 17, Stuart Yates was granted a permanent order from Judge William Pocan. The order carries restrictions, however. Stuart Yates, 49, must give two-hour advance notice for his visits and he can only stay for six hours each time. Yates must also be with his son at all times.

Sadly, even when loved ones are sick or dying and in the hospital, registered persons are forced to jump through many hoops just to visit their loved ones. 

